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ABSTRACT
In this discussion | will state fundamental principles of Kels Legal
Positivism in International Law and explain four problems with héeoty. | will
then propose two suggestions in the light of which Kelsen's theorgdgied in
this discussion and explain how these two suggestions address theotdemsr
and help the theory account for regime change. Finally, lagitlress possible

objections to the view advanced in this discussion.
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Chapter 1

INTRODUCTION

Legal Positivism is the view that whether a given norm is legally valid depends
its sources, not its merits. In Kelsen’'s Legal Positivism, thaces of legal
validity are higher legal norms. For Kelsen, law is a sefftained normative,
hierarchical system, in which the validity of every norm depends dwgher
norm. Ultimately, the validity of a legal order depends on the highesn,
namely the Grundnorm. Since the validity of a legal order depentigsomighest
norm, the Grundnorm is not only the highest norm in the hierarchiyeofegal
order, but also its fundamental norm. Therefore, the absence of then@rm
deprives the entire legal order of validity. In other words, the Grundmdran

legal order makes the legal order valid.

Regime change is the substitution of one legal order by anothestafed above,
according to Kelsen, the Grundnorm is the foundation and the reasondatfyval
of the legal order and is its highest norm. Therefore, the Grundisosme qua
non for a valid legal order to exist. Therefore, since regihmnge means the
substitution of one legal order by another, in the case of regmaerge, the
Grundnorm of the previous legal order somehow disappears and redpebve
Grundnorm of the new legal order appears. Therefore, the premisa tadit
legal order is necessarily based on the Grundnorm implies thatisheraegime

change without a change of Grundnorm. (This is so accordinglserKs theory,



but the modifications of Kelsen’s theory in this discussion wilarnge this
premise regarding the Grundnorm of the international legal order, dsekpihin
below). But how can one Grundnorm be replaced by another? Kelsen halds tha
the international legal order is superior to national legal ordengw legal order
derives its validity from its recognition as a valid legal otaeinternational law.
The international law makes this judgment based on the principléofieéness.
Thus, if a national legal order is, by and large, effective, thisnvilid according

to international law.

If so, then four questions arise. First, how can Kelsen’s LegédtiPss
account for international regime change? Like any legal ptHerinternational
legal order is based on a Grundnorm, which | will call the iatéwnal
Grundnorm. As explained above, substitution of one legal order by anogher, i
regime change, necessarily entails the substitution of thmd@orm of the
previous legal order by the Grundnorm of the next legal order. Aetlet of the
national legal orders, the substitution of the previous Grundnorm mettieone
is explained by recognition of the new Grundnorm and the new legallwydbe
international legal order which is superior. If no legal ordesuperior to the
international legal order, how can Kelsen's Legal Positivism accdomnt
international regime change?

Second, how does Kelsen’s theory account for change in custom? In other

words, how does Kelsen’s theory recognize the validity of a chemgestom?



Custom has to do with how states have behaved in the past. Spgcificaiom
is state practice, i.e. actual consistent practice of sttedsopinio juris’, i.e. the
acceptance by states of that practice as law. Kelsenamarihat the content of
the Grundnorm of the international legal order is ‘states oughehave as they
customarily behaved’. This essentially means that states bdwehtave as they
behaved in the past, so states cannot behave differently opposite tougrevi
practice, i.e. opposite to already existing custom, so statfteict cannot change
custom. If the content of the international Grundnorm is ‘statestdagbehave
as they customarily behaved’, then how is Kelsen'’s theory aldedount for the
validity of a change in custom?

Third, the premise of supremacy of international law over ndtiamais
inconsistent with a national government having the power to rejssnhational
law, which is also implied by Kelsen's view. Kelsen maintaihgt tin
international law, law can arise from injusticex (njuria jus oritur). This is
extremely important as most readers of international lawsed to learning the
opposite principle as a principle of international law, namely ‘that doesnot
arise from injustice’ éx injuria jus non oritur), or, in other words, that illegal acts
cannot create law. This principle, ‘law dosst arise from injustice’, entails e.g.
that an illegal invasion of a state by another state doesvethg invading state
any legal rights to the land it occupied. However, Kelsen ceegsgHe maintains
that this principle is not valid in international law, and thus he htids in

international law, law does arise from injusti@ {(njuria jus oritur). He also



maintains that an effective legal order is a valid legal rorgeinciple of
effectiveness). Therefore, in our previous example, if a stigigally invades
another state and the invading state, with pure power, effectiseplishes its
own legal order, or effectively expands its legal order tdahe it now occupies,
then the legal order of the invading state in the recently occugmedis valid.
The invading state occupied the land and effectively establestheghl order not
by exercising a legal right, but with illegal use of force hwatire power. Thus, it
seems to follow that ‘whoever has the power makes law’. Bt is the case,
then how can the international legal order be superior to natiorell deders,
when a national government might have sufficient power to repéetnational
law? Some explanations and exemplifications of this problemharéotlowing.
How can international law be supreme, if a national governmentiree
another state contrary to international law and thereforetaffeernational law?
How can international law be supreme, if it is at least postiltea clause of the
constitution of a domestic legal order is applied by the courts, ez apply
by the people of that legal order and generally accepted asdaegsdi rule by
that legal order, even though it is in direct opposition to intermal law (let us
say to a clause of an international treaty to which the state in question )& party
Fourth, how can externally imposed regime change ever be legal? If

Kelsen’s account for regime change is committed to the pten¢hat ‘might
makes right’, then it seems that external regime changeelgaegime change

performed after conquest or invasion by other states or international



organizations, is always and everywhere permitted as long aseah lzas the
power to change the regime. However, this is in conflict withtpesiaw, and in
particular with Article 2(4) of the UN CharteKelsen’s view, being a Legal
Positivist view, cannot ignore positive law, especially this fundaahdepal
clause of a very important international treaty, namely theGbidrter. Indeed,
international lawyers and other self-consistent positivists, maintaat in
international law, sovereign states have an absolute right affa@nekternal use
of force to effectuate regime change under Article 2(4) of theQUBbirter. If that

is the case, how can externally imposed regime change be legal?

In this thesis | will argue that two suggestions proposed by the New HaklieonlS
can address these four problems. The two suggestions are thargllGivstly,

the Grundnorm of international law is the principle of world public order based on
human dignity. Secondly, international law can be regarded as inclucliranly
custom and international treaties, but also stable patterns paictexions of
politically relevant actors which are grounded in a belief in sm@s authority

and the threat of coercion. | believe that these two suggestwnadtress the

four questions.

Firstly, how can Kelsen's Legal Positivism account for inteomati regime
change? According to the first suggestion, the Grundnorm of internalzonas

‘Actors of international law ought to act in a way so as tdifat? a world public



order based on human dignity’. The international Grundnorm does note;hang
justis. What can change is the interpretation of the international Grumglioart

not the international Grundnorm as such. Thus, if international regirarge
takes place, what will have happened in reference to the Grundnorm is not that the
international Grundnorm will have changed, but timerpretation of the
international Grundnorm will have changed. Since the international Grundnorm
cannot change and it remains ‘idle’, there is no need for a supsyal order that

will account for a change of the international Grundnorm. The fadt thea
international Grundnorm does not change is not a problem when accounting for
regime change. On the contrary, the different interpretatiotiseainchangeable
international Grundnorm can account for international regime changes. T
obviously departs from the necessary implication of Kelsen’s yhe@ntioned
above, namely that ‘no regime change without change of Grundnorm’ and thi
will be addressed below. The non-changeability of the intematGrundnorm is

a necessary commitment of the international order being the supremetioteina

legal order.

Secondly, how can Kelsen’s theory account for the change in custootfiein
words, how can Kelsen’s theory explain how and why one customargaulbe
validly replaced by another? Since, according to the first stigge the
international Grundnorm does not maintain that states ought to behawayhe

they customarily behaved, a valid change of custom can be accouritdid\as.



Custom can validly change because the international actorgeclogimions and

attitudes as to what world public order based on human dignity islréadg

mentioned, the international Grundnorm does not change, it remains ‘idle’, but the

interpretation of it can change.

Thirdly, how can the international legal order be superior to ndtiegal orders,
when a national government might have sufficient power to repéetnational
law? Here, the second suggestion relating to the sources ofaitnberal law is
useful. Kelsen follows the traditional approach as regards the sowrdfce
international law: international law is treaties and customcoAding to my
proposal, in the light of the New Haven School, international lawotsonly
treaties and custom, but also expectations of politically releaciats which are
grounded in a belief in someone’s authority and the threat of coektibaen a
national government rejects international law, Kelsen'’s traditicoalrces of
international law fail to maintain the supremacy of internatitavalover national
legal orders, because a national legal order disobeys internaonaBut by
adding stable patterns of expectations of politically relevator&ado the list of
sources of international law, the judge of international law Wwél able to
maintain the supremacy of international law in such cases. Jude® wo by
looking for new evidence in expectations of politically relevaators. If, for
example, these expectations have the content that, despite a cominaryor

clause of international law, a clause of the US Constitutioalid, then this is



reflected in international law. The expectations of politicadligevant actors that
this constitutional clause is valid, is evidence that internatiavalallows this
clause to be valid. Therefore, with this broader list of sowtegernational law,
the judge can maintain the superiority of international legalrovder national

legal orders.

Fourthly, how can externally imposed regime change ever be l@gal7irst
suggestion of my proposal is to change the content of the interdationa
Grundnorm from ‘states behaving as they customarily behavesbtia public
order based on human dignity. Human dignity is no longer merely an issue
international law ought to address, but it must be regarded as thpurpose of

the international legal order. It is in the light of this purpose Anatle 2 (4) of

the UN Charter is to be interpreted. This clause does graghato states, but
this right is not absolute. Therefore, states do have a rightsagaditernal use of
force to effectuate regime change based on Article 2 (4)f bl itarget state is
obviously operating against a world order based on human dignity, thuly clea
against the very purpose of the international legal order, then the pwpdse
international legal order is a justification that can overrideckr® (4) and grant
other states and/or international organizations the right toverterin order to
perform the kind of regime change that will bring about a natitegsdl order

based on human dignity. According to this interpretation, might doemaké



right. It is rather the Grundnorm that makes externally imposgidheschange

right, merely in some cases.



Chapter 2

HANS KELSEN'S LEGAL POSITIVISM - THE GRUNDNORM

In order to make the explanation of how Kelsen accounts for regiraege
clearly understood, | will first explain the hierarchy of lawKelsen's Legal
Positivism. According to Kelsen, the legal validity of a law, #rallegality of an
act prohibited or allowed by such law, depends on the validity of theesaof
that law according to a higher law. Thus, law is hierarthwhat determines the
legal validity of a law and legality of an act depends on thiglityalof that law
according to a higher law. Kelsen answers the question of yait what can
be called a ‘bottom-up’ approach. That is to say, he starts fiertotvest norms
and asks the source of their validity and so on and so forth. To thisoguehly
an act of coercion, e.g. imprisonment of an individual, is a legal act, the daaswer
because imprisonment has been prescribed by an individual norm, namely
judicial decision. To the question why this individual norm is valid at qfaa
definite legal order, the answer is: because it has beenciaatenformity with
a criminal statute. The act of coercion and the statute canlleel lower norms.
Finally, this statute receives its validity from the consin, since it has been
established by the competent organ according to the proces®rikgtution
prescribes. The constitutional norms that describe how law is @ar&dealled
higher norms. If we ask why the constitution is valid, perhaps we egon an
older constitution. Ultimately we reach some constitution thdtistorically the

first and that was laid down by an individual usurper or by some kind of

10



assembly. The validity of this first constitution is the lasisupposition, the final
postulate, upon which the validity of all the norms of the legal cddeends.
This is the Grundnorm and it states that one ought to behave as théuador

the individuals who have laid down the first constitution have ordained.

In Kelsen’s Legal Positivism, higher norms derive their vafliditom the
Grundnorm. Therefore, the Grundnorm is the foundation of a legal order. Withou
this basic norm, there is no valid legal order. The Grundnorm issetit a norm

of positive law, so it is meta-legal. It is a norm which we presuppose when we
interpret social relations in legal terms, when we speakigifts; duties,
jurisdictions, etc. It is a hypothesis of juristic thinking, the fundatal condition
under which our juristic propositions are possible. We may or maycoepathis
hypothesis because we may or may not interpret human relatiofsgals
relations. We may consider them as cause and effect. Howewves, consider
them as legal relations, i.e. if we consider them as reguigtedegal order, then

we presuppose that the historically first constitution, on whichleisl order is
established, is a binding norm, that people ought to behave in confavithty
that constitution. The Grundnorm is a necessary condition, or a precondition, of
any legal order. The Grundnorm is not a procedural norm. It is ref @s
procedure. It does not explain how law is made. The Grundnorm isi@ nvatm

which poses a procedure for deciding what law is. The procedure for migcidi

! Kelsen, Hans. 195Principles of International Law. New York; Rinehart & Company Inc. p.
411.
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what is law are the higher norms mentioned in the previous paragrape The
higher norms are in the constitution, and presuppose the Grundnorm. The
Grundnorm is a value norm and could at best be phrased as ‘We ought thebey
constitution’. Higher norms are procedural and dictate how the |lavade. The
Grundnorm itself is not procedural and it is a content-neutral nons)ctintent-
neutral because the Grundnorm itself does not tell us what this.|ale higher
procedural norms, whose validity is derived from the Grundnorm, aneotines

that will tell us what the substantive law is.

It is often stated that the constitution is the foundation of d legier. This is
true, in the sense that the constitution is the highest law @&gal lorder.
Therefore, any law that is contrary to the constitution is legally valid.
However, it is wrong to assume that the constitution its¢lie Grundnorm. The
constitution is indeed the ‘backbone’ of a legal order and the legal degends
on its constitution, but the constitution itsedfa law. For example, constitutional
clauses that grant specific individual rights to people are thlgass substantive
law. (Therefore, it is correct to say that we have ‘constital rights’, i.e.
substantive legal rights that are granted directly from cotistial clauses,
regardless of laws, lower in the hierarchy, which may elabaratthe scope of
these rights.) However, as stated in the previous paragraph, uhdr@rm itself

is not a law. It is a meta-legal norm. Therefore, the constitutiseff cannot be

12



the Grundnorm. The Grundnorm is a meta-legal norm that is a preoondfti

validity of the constitution.

13



Chapter 3

KELSEN'S ACCOUNT ON REGIME CHANGE

By regime change | mean the substitution of one legal ordanbther. Regime
change can be brought about in several ways, either intereateynal (or both).
Internal regime changes are usually revolutions and coup d’Etd&snal regime
changes are interventions from international organizations, de inaise of the
NATO intervention at Kosovo, or from other countries as in the casheof
US/UK attack and occupation of Irag. The ways in which regimengghas
brought about will not be discussed here. | will focus on regime chaergee and
how Legal Positivism can be modified in order to account for regihamnge.
Every legal order is necessarily based on a Grundnorm. Therafbdomestic
legal orders have their own Grundnorm. With national regime chamgevith
the substitution of one national legal order with another, the Grundnotire of
previous national legal order is replaced by the Grundnorm of thtenag@rnal

legal order. How does this happen?

Kelsen is a monist, which means he believes that the intenahtegal order is a
part of a universal order which also comprises all the natiegal lorders. The
international legal order is superior to the national legal srded it determines
the validity of the national legal orders. Therefore, the intemnal law is

superior to national law. It is for this reason that if a legdkr, even if through

its constitution, violates international law, then this national olutelaches

14



international law and is liable in international law. Since therndtional legal
order is alegal order, it necessarily has its own Grundnorm. Since the
international legal order is a superior legal order, the Grundnormhef t
international legal order is superior to the Grundnorm of the natioyell deders.
The Grundnorm of the international legal order is superior becauisethte
precondition of a legal order that confers validity on all the othgal lerders.
Therefore, to avoid confusion, | will call the Grundnorm of the intesnat legal
order theinternational Grundnorm, and the Grundnorms of the national legal
orders asub-Grundnorms. National regime change means that one national legal
order is substituted by another. Therefore, regime change is the substitutien of

sub-Grundnorm by another.

What is the content of the international Grundnorm? Kelsen followsahee
‘bottom-up’ approach as in national legal order. He starts from thestomorm
within international law, namely the decision of an internationbumal. If we
ask why the norm created by such a decision is valid, the aisWwenished by
the treaty in accordance with which the tribunal was institukeen, if we ask
why this treaty is valid, we are led back to the general nehiah obligates the
states to behave in conformity with the treaties they have cowglad@orm
commonly expressed by the phrgsacta sunt servanda. This basic norm of
international law is a customary norm. Therefore, the basic nbinternational

law is a norm which countenances custom as a norm-creatingafatt,is

15



formulated as follows: the states ought to behave as they havemeuity
behaved. Customary international law, developed on the basis of this ntim, is
first stage within the international legal order. The next sitagermed by the
norms created by treaties. Therefore, according to Kelg®n,international

Grundnorm is that the states ought to behave as they have customarily behaved.

Interestingly, it can be argued that Kelsen contradictsé¢linmere. One the hand,
the international Grundnorm is a meta-legal norm, a presuppositior) sééms
to suggest that it exists regardless of any empirical,factson the other hand,
Kelsen, in the aforementioned ‘bottom-up’ approach, refers to empiaicisl in
order to find the content of the international Grundnorm. My conjecsuthai
Kelsen’s reply here could be that the quest for empirical biasisot an
ontological question, thus it is not about the existence of the intaraht
Grundnorm, but this empirical basis answers the epistemologicdlaques how
we come to find out what the exact content of the international Grumdisoin
any case, this issue does not influence the view advanced in thissiisg
because the view advanced here does not regard the internatiandh@m as

being that the states ought to behave as they have customarily behaved.

Having identified the international Grundnorm, | will now continue to ampla
how Kelsen accounts for regime change. Kelsen accounts for regiarege

based on the principle of effectiveness. This is a principle ofip@anternational
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law according to which people ought to behave in conformity with acieeer
order which is effective. It is implied in the rule usually nhetated in the
statement that according to international law an effective iaddpendent
government is the legitimate government of the state. That nieansccording
to international law, an actually established authority is thgitineate

government, the coercive order enacted by this government isgdieoleler, a
valid legal order, and the community constituted by this orderstt in the

sense of international law, insofar as this order is, by and large, effective.

Parenthetically | would like to address here why the principleffefctiveness
should not, in my view, be the international Grundnorm. Since the pringiiple
effectiveness identifies the legal order that people in a neataa should obey, it
is admittedly a very attractive candidate for the internaticBaindnorm.
However, if this is so, then international law cannot escape thghtrmakes
right’ problem: if the principle of effectiveness itself is theternational
Grundnorm, then invading a state in order for the invading state to inpasen
effective legal order in the invaded state would be not only iardaace with the
legal order, but also encouraged by the very foundation of the interndégah

order.

Kelsen’s account of regime change is in accordance with thmartig of law,

which is a key feature of his theory. His monism and the primacyhef
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international legal order over national legal orders dictatesthieainternational
legal order is superior to national legal orders. This is a fdiomdaf the claim
that national legal orders are recognized as such by intamabtaw based on the
principle of effectiveness. Focusing on the details, the following shbald
noticed: the legality of an action depends on the legal order thaplage at the
time the action is performedherefore, when legal order A is in place and A is
then replaced by legal order B, by an illegal action, e.g. d&ipt, revolution, or
invasion by another country, the legality of the action that broulgbtitathe
substitution of the legal orders must be judged in accordanceheitlegal order
that was in place when the action was performed, namely legat éde
According to legal order A, this action is illegal. Besides Jegal order provides
for its own termination. No constitution has an ‘expiration date’. Orcomérary,
constitutions and the legal orders based on them are supposed tordast.f
Admittedly, there have been voices arguing for the opposite. For exampl
Thomas Jefferson held that ‘the tree of liberty must be refreshed fronotiimeet
with the blood of patriots and tyrants’ and seemed to welcomeutexa| at least
for certain reasons, e.g. in order to preserve liberty. Notabbgntperhaps be
argued that what Thomas Jefferson meant is that a permissioleitron is one
that supports liberty, provided that the rulers ignore liberty. Thusould be
argued that if the legal order is of the kind that Thomas Jeffexsggests, i.e. the
kind of legal order that preserves liberty, then revolution is nohigsible. It

may be the case that Thomas Jefferson meant that revolupennmsssible only

18



to preserve liberty, when rulers fail to do so. In any case,hi®rsake of the
argument | will suppose that Thomas Jefferson simply meanthiva should be
revolution every generation or so. Even if that is so, it can be searmrrealistic
observation or even a moral command when rulers abuse their powentkaut
legal rule. Revolution is not provided by the legal system. Revolution that
invalidates the constitution is not provided by the legal order. Revoltiariact
of empirical reality and if it prevails, then it can repldoe previous legal order —
the principle of effectiveness will allow international lawv recognize the new
legal order. However, this recognition comes from the intematilegal order,
not from the (previous) national legal order which is substituted. Darmts
and legal orders are supposed to last forever, regardlessifialdagal orders are
in fact replaced, e.g. by revolutions. The reasons that termiaditnal legal
orders are not reasons provided by the legal order. These reasdastaat
empirical, in no way legal. The question that inevitably arisé®ws can a new
valid legal order (here, legal order B) arise from a viotabf law? According to
Kelsen’s hierarchical theory, the answer could only be becausgharhiaw
allows it. This higher law is the international legal order Whe superior to the
national legal orders. A new legal order, namely legal ordeis Bstablished
because it is regarded as a legal order by the higher ¢edaf, namely the
international legal order. A new sub-Grundnorm is established, pahelsub-

Grundnorm of legal order B, as it is recognized by the highernational legal

19



order which is based on the international Grundnorm, which is superemyt

sub-Grundnorm. However, there are number of problems with Kelsen’s account.

In the introduction, | briefly stated the problems with Kelsec®oant and stated
two solutions that can address these problems. Having referrezigenks Legal
Positivism and explained how Kelsen accounts regime change,nomillexplain
the problems with Kelsen’s account in more detail, present theswtilly and
explain more analytically how the solutions can address thepf@inems with

Kelsen’s account.
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Chapter 4
PROBLEMS WITH KELSEN'S ACCOUNT

4.1. First problem: how can international regime change be accounted for?

The first problem relates to the international Grundnorm. At themeltlevel, a
new legal order can replace a previous one, and respectively themednorm
of this new legal order can replace the previous Grundnorm of thepsdegal
order, because the international legal order, which is superior itmalategal
orders, recognizes the new Grundnorm and the new legal order. The sub
Grundnorms can change because the international legal order, based on the
international Grundnorm, can justify the change. If it is true that:

a) the international legal order is superior to national legal orders, and

b) there is no legal order superior to the international legal order,
then one has to conclude that the international legal ordée isupreme legal
order. Respectively, since the international Grundnorm is the sourdkeof
international legal order, i.e. the reason for its validity, thenitkernational
Grundnorm isthe ultimate norm. The change of sub-Grundnorms is justified by
superior norms. Since the international Grundnornthéssupreme norm, then
there is no norm that is hierarchically superior to it. Scetieeno norm according
to which it could change. So the international Grundnorm can never change.

Although this may not pose direct problems when thinking practically of

21



international law as accounting for the changing of natiogall lerders, | believe

this issue poses a theoretical-philosophical problem.

The problem is that Kelsen’s account of regime change seems to necessarily enta
that an international regime change is conceptually impossibl¢h&sake of the
argument, let us suppose that an international regime change kingdaize. Just

like in a national regime change, whether the causes areahtar external is
irrelevant. An international regime change could be brought abounhafiie
namely by states, or externally, e.g. imposed by space .aliespoint is that
there is no law or norm superior to the international Grundnorm that can justify it
change. Therefore, if an international regime change does tate alsen’s

theory will be unable to account for it, unable to justify it.

4.2. Second problem: how can Kelsen’s theory account for change in custom?

As already mentioned, according to Kelsen, the content of the ihteraa
Grundnorm is that the states ought to behave as they have cubktdehaved.
This content of the international Grundnorm makes the theory unabledonacc

for the validity of a change in custom.

If the norm is that states ought to behave as they have cudtobetraved and

this norm cannot change, then it seems that states may mbtbstaving
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differently from custom and states may not create opposite custumseems
wrong. Let us suppose that it is a customary international rui¢htbaexclusive
economic zone of a state is two hundred nautical miles frompést.clLet us
suppose that a significant number of coastal states have a@ecbrmiance with
this rule for purely practical reasons, e.g. because it was tholhghtall the
marine sources of interest were within this zone. Let us supp@gewith
advancement of technology, states discover marine sources oftibiyead the
two hundred nautical miles, up to three hundred miles. In cases \Wiecatses
no conflict, states change their behavior and start behaving in accertdaa new
rule, according to which the exclusive economic zone extends up tctimde=d
nautical miles from the coast, in so far as this causes noapveflexclusive
economic zones, in the case of which states can only extend xohisiee
economic zone only up to two hundred nautical miles. This is a siargle
rational change of behavior of states and a change of state betiatjoother
things being equal, everyone would accept as permissible. Howewerjsthi
impermissible if the international Grundnorm is that states otgylehave as

they have customarily behaved.

4.3. Third problem: how can the international legal order be superiatitonal

legal orders, when a national government might have sufficient povaject

international law?
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This problem relates tex injuria jus oritur (‘law arises from injustice’). Kelsen
justifies regime change by clearly stating that ‘Undemegal international law
(i.e. customary law), the states are obliged to respectrtiterial integrity of the
other states; but a violation of this obligation does not excludehtmege of the
legal situation. The principle advocated by some writelx +njuria jus non
oritur (‘a right cannot originate in an illegal act’) — does not, or without
important exceptions, apply in international law.” Thus, according etsdf,
when it comes to regime change, law can arise from injustice. dd@eo this the
principle of effectiveness according to which any effectagal order is a valid
legal order, which Kelsen also accéptit seems to follow that whoever has
effective power, makes the valid law. Respect for territonigrity of states is a
customary rule, but based on the above two premises, one has to comatude
case of an invasion and regime change, there are two outconfd¢beahvading
state fails to establish an effective legal order, the invadiaig s$s liable in
international law for having violated the territorial integritfythe attacked state,
and b) if the invading state is successful and imposes its owihoety in the
territory that was previously a state, the invading staegjallorder will be valid
because it is effective. Therefore, the norm that seems to bevedshere is that

‘whoever has the power makes law’.

2 Kelsen, Hans. 195Principles of International Law. New York; Rinehart & Company Inc. pp.
412-414.
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If that is accurate, then monism must be rejected, becausepatfectly possible
that a lower law will usurp a higher law through the exercispavfer by the
proponent of the lower law. The following example can illustrats. thet us
suppose that a constitutional clause of the US Constitution is iniemohaith
international law. According to monism, international law is s@peaAnd
therefore the US is liable to international law. Let us supposk thiga US
government ignores international law and insists in not amendingitiséitation
in accordance with international law. Let us suppose that the iéamepeople
expect the Constitution and not international law to solve their @ispand
problems and the entire legal order of the US follows the Conatituistead of
international law. Let us suppose that many other states follevsame trend
with the same constitutional clause that is in violation of intewnak law. In this
example, a lower law, namely a constitutional clause, has usurpetiex law,
namely the relevant international law that is being violatedugh the exercise
of power by the proponent of the lower law, namely the US. It sdbat the
foundation of the legal order is not that states ought to behave bunitjatt
makes right, as law is whatever power dictates. Besides, sxmaguria jus
oritur, an illegal action or a norm contrary to valid legal norms becdeuzd if

enforced.

4.4. Fourth problem: no norm permitting external regime change
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If Kelsen’s account for regime change ends up being commadtduet principle
that might makes right, then it seems that external regimaege is always and
everywhere permitted as long as the agent performing theeediange has the
power to do so. However, this is in contrast with positive law, and rirciplar
with Article 2(4) of the UN Charter. Kelsen’s view, as agakPositivist view,
cannot ignore positive law, especially this fundamental legalsel of a very
important international treaty, namely the UN Charter. Indeedynaienal
lawyers and other self-consistent positivists, maintain thahterriational law,
sovereign states have an absolute right against the externaif Usece to
effectuate regime change under Article 2(4) of the UN Chdftdrat is the case,
how can externally imposed regime change ever be legal? /tia¢ higher

legal norm that allows it?
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Chapter 5

SUGGESTED SOLUTIONS

Two modifications are suggested here that will change Kelse&gjal Positivism
significantly. However, this is not a substitution of Legal Fwagsih with an
entirely different theory. | endorse Legal Positivism in the maBonal realm, as
well as Kelsen’'s monism. | agree with the primacy of intiéonal law over the
national legal orders and believe that this indeed explains rediaregge: a new
national legal order is valid because the higher internationaldantg it as valid.
States do not make international law, but international law malassst
However, two important amendments of Kelsen'’s view are suggestauldions

to the four problems | have identified:

a) First, | propose that we understand the Grundnorm of international law to
be the principle of world public order based on human dignRyblic
order means effective, peaceful and law-governed society. Agbeaised
on human dignity is one that is egalitarian, democratic and geasant

certain fundamental human rights.

b) My second proposal is that we expand the sources of international law.

Kelsen's view of the sources of international law is thditienal view:

® McDougal, Myres, Lasswell, Harold, Reisman, Midhd667. The world constitutive process of
authoritative decisionlournal of Legal Education 19 (253); pp. 403 — 437, p. 416. Also: Chen,
Lung-chu. 1993. Perspectives from the New Havero8IcRroceedings of the Annual Meeting
(American Society of International Law) 87; pp. 407-411, p. 409 Stable URL:
http://www.jstor.org/stable/25658754 accessed: 13/02/2012 15:56.
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international law is international custom and international trealinethis
discussion, | am adding another set of rules that comprise international
law, namely stable patterns of expectation of politicallyvaaté actors

that are grounded in a belief in someone’s authority and the tbfeat
coercion, along the lines suggested by the New Haven School. Although |
endorse Legal Positivism in the international realm, the internaiege

order has one qualitative difference from the national legal ordeis
decentralized, or in any case, not as centralized as the nalagadl
orders. Therefore, it is possible that a lower law will usuipgaer law
through the exercise of power by the proponent of the lowerasw
illustrated in the example above with the US Constitution violating
international law. Evidence of positive law in the internatidaal most
certainly includes custom and international treaties. It is naygesited

that evidence of positive law also includes stable patterns of expectation of
politically relevant actors that are grounded in a belief ameone’s
authority and the threat of coercion. This expansion of what counts as
evidence of positive law in international law will consequentigvalthe
international legal order to retain its superiority against natibegdl

orders with no conceptual problems.

Before | move on to the solutions to the problems, | will explainrétation

between the international Grundnorm, the constitution of internationalalaay,
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the particular international laws, e.g., stable patterns of tpmts that
constitute rules of law. International Grundnorm is the metd-tsman which is
the reason of validity of the ‘constitution’ of the internationablegrder and the
international legal order in general. The stable patterns of etjpad are a
source of international law, like custom, treaties and generatiples of law.
There is no other direct connection between them, which is why tieejwa

separate suggestions.
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Chapter 6
SOLUTIONS TO THE PROBLEMS

6.1. The first problem: how to account for international regime change

According to the first suggestion, the Grundnorm of internationaligawot that
‘States ought to behave the way they customarily behaved’ asrKelgygests,

but in the light of the New Haven School, the international Grundn®r#ctors

of international law ought to act in a way so as to facilitateorld public order
based on human dignity’. There is one qualitative difference between t
international Grundnorm and the sub-Grundnorms. The latter Grundnorms can
change, if the international legal order recognizes a ndaGsundnorm in the
place of a previous one, whereas the international Grundnorm cannot change
because there is no legal order superior to the internationdl deder, no
superior norm than the international Grundnorm that can justify a ehainthe

international Grundnorm. The international Grundnorm does not change.

However, although the international Grundnorm as such cannot change, the
interpretation of the international Grundnorm can change and that is exactly wha
can account for international regime chahgéwus, if international regime change
takes place, what will have happened in reference to the Grundnorm is not that the

international Grundnorm will have changed, but the interpretation of the

* As stated in paragraph 2 in the Introduction (pRygehis is a departure from the Kelsen'’s
premise that regime change always necessarilylecteange of Grundnorm.
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international Grundnorm will have change@ihe non-changeability of the
international Grundnorm is a necessary commitment of the internaboter
being the supreme international legal order. Different interjwata of the
unchangeable international Grundnorm can account for international eregim
change. Indeed it could be hard to distinguish, on first glance, tfexedife
between international regime change and international regime icabidih, but

this will be addressed later on at the objections section.

Conceptions of world public order and especially human dignity chaoge f
time to time. Therefore, the international Grundnorm can accountitégnational
regime change. If states perform a regime change in iti@mahlaw — if, for
example, the UN and the UN Charter cease to exist or placesl by another
international organization with a different charter as the Leafudations was
replaced by the UN - then the international Grundnorm will renfl@@nsame.
States will be acting in what they think is the best waprtog about a world

public order based on human dignity.

Notably, if the international Grundnorm is, as Kelsen suggestdessbught to
behave as they customarily behaved’, then there is no room for etéipn. In
such a case, the only way for a new international regime astablished is for
the international Grundnorm to be substituted by another one. Howeveils this

impossible since there is no superior Grundnorm than the international
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Grundnorm, and there is no superior legal order than the internatioabbtegr,
so there is no higher norm or legal order to recognize a nexnational

Grundnorm.

Therefore, it seems that the first suggestion, namely thenattenal Grundnorm
being ‘states ought to act in such a way so to bring about a worlat utér
based on human dignity’, addresses the problem of international relgange, a
problem which cannot be solved by the international Grundnorm as stated b

Kelsen.

6.2. The second problem: how to account for change in custom

We can also account for how changes in custom can be legatlyifvak regard

the Grundnorm of international law along the lines that | proposdo@uis a
higher norm in international law, because it creates law. Wisadm is, i.e. what
consistent state practice is, changes from time to timee $vecnew international
Grundnorm no longer maintains that states ought to behave the way they
customarily behaved, the change of custom can be accounted foroasgsfol
Custom changes because the international actors change opinionstatelsas

to what world public order based on human dignity is. This is an emipalEm

and it can be supported by a few examples. In ancient timesyiagskhe

population of a territory that had lost a war and was occupied wasgated as
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a behavior contrary to human dignity. In the Hellenic world, it wasl w
established that a victorious state had complete discretion ovetohtreat the
soldiers and civilians of its vanquished enén¥enophon states that ‘there is an
eternal law among all mankind, that whenever a city is takevarfare, both the
people and their possessions belong to those who captured tifeacityAristotle
notes that ‘the law is an agreement by which they say th#titigs conquered in
war are the property of the conquerdrit’is safe to say that these opinions and
attitudes are no longer supported. Genocide and slavery, under@amgstances,
are now regarded as behaviors that are contrary to human digmg. T
international Grundnorm proposed in this discussion justifies the changes i
custom provided that the changes are warranted by defensibiereté¢ions of

the international Grundnorm.

6.3. The problem a#x injuria jus oritur and primacy of international law

| will now turn to the problem of how international law could be soneréf it is

true that wrongdoing can create (legal) justice. Accordingy@mmposal, another
set of rules that comprise international law, apart fromiggand custom, is
stable pattern of expectations about the behavior of politicdélyaet actors that

is grounded in a belief in someone’s authority and the threat ofiaoefdus, in

® Lanni, Adriaan. 2008. The laws of war in anciene&e Il Specific norms, Treatment of
captivesLaw and History Review 26(3); http://www.historycooperative.org/journals/lhr/26a8ni.html
accessed at April 10th 2012.

¢ XenophorCyropaedia 7.5.73 in ibid.

" Aristotle Palitics, bk. 1, chap. 6, lines 6—7, 1255a6-8; see alsgbR 5.11 in ibid.
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the example mentioned of the US constitutional clause violatinghattenal law,
it seems possible to address the issue with, the new class d#newi of
international law upholding the primacy of international law over natitegal
orders, which is necessary to account for regime change. The judgevhasore
evidence to use to determine what the law is. Apart from éieand custom, the
judge is authorized to search for stable patterns of expectafibesefore, if it is
obvious that in the US legal order there is a clear expect#tianthe US
Constitution will prevail over international law and everyone exq#idb do so,
then international law reflects that, in order to retain its soupigr. International
law is seen as acknowledging the constitutional clause in questicording to
Kelsen, the sources of international law are custom and sedtws, the judge
cannot use the expectations about the behavior of politically relevtors as
evidence for law and the judge can regard as international lawtlenkyorm of
international law that in the example is being violated. Since tBekekeps
ignoring and violating international law by following their natiboanstitution
which violates international law, international law seems to be ertahleceive
obedience from national legal orders and thus international lawssedemnior
rather than superior to national legal orders. With my proposal, the jcaig
maintain the superiority of international law, because the norm efmiational
law that is violated will be changed in the light of new evidenfceternational
law, so international law will no longer be violated by the Ufhstitution.

International law will be changed in the light of new evidewd international
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law, that being expectations about the behavior of politically aaleactors. The
mere fact that international law might seem to change inghedf national law
does not necessarily entail that international law is not sugerioational law.
Similarly, if in a domestic legal order a constitutionalusla changes in the light
of specific laws, the constitution is not regarded as infehan the laws in the
light of which the constitutional clause was amended. The supremathe of
constitution over the other laws — and the same can be arguedfdrer
international law in respect to national law — does not consist df etlaages in
the light of what. That said | will refer to primacy of imational law over

national law further on, when dealing with objection 7.3.

A sensible objection could be raised here. According to Kelsenedglaé drder is
a normativ& self-contained order. Laws (specific laws, e.g. statuteshamas
because they prescribe or permit a certain human behavior. Lgal/ ¢leler), is a
normative order because it is a set of norms (laws) orgamza unit that we call
normative order. Legal norms are issued by legal authorities aniedjyl the
judges. According to Kelsen, judges only apply this specific kind ahspr.e.
legal norms. This is both a normative claim, i.e. it refers to things should be,
and a descriptive claim, i.e. it refers how things are. ToergKelsen’s Legal
Positivism does not allow jurists to resort to non-legal norms whjewliaating a
case and this makes a legal order a self-contained order. hiadgepply only

positive law. However, expectations seem to be a psychological pbanom

8 Kelsen, Hans. 195Principles of International Law. New York; Rinehart & Company Inc. p. 6.
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Thus, identifying stable patterns of expectations seems to beatternof
psychological research rather than of legal reasoning; applicatiosuch
psychological patterns in law seems to be application of psychalogi
expectations, not application of legal norms. Therefore, this is in digoosiith
Kelsen’s Legal Positivism, according to which law is a selftained order and

judges apply only legal norms.

Although | find this objection reasonable, it can be answered. IndeedkrKels
believes that juristic science is a separate scienceratifférom other sciences
like psychology or sociology. When a judge is deciding a case, he is
making/applying juristic science. A legal order is a self-doeth order, and a
jurist does not reach outside this order just like a psychologistradegach for
norms outside psychology. When deciding a case, a judge does not apply
sociological, psychological or moral norms, but legal norms. Toexellaw being

a self-contained order has to do with what rules the judge initaglylies.
However, this does not mean that the content of a norm that is apgthiedt be
non-legal. Custom is a good example. Kelsen agrees that the sairces
international law are custom and treaties. Custom itself isistent state
behavior, which is itself not a legal norm. It is a law-creata and thus can
create law. State practice is also a kind of behavior, whiclies empirical, not
legal (although it can sometimes be legal, e.g. in the cdsgisfative behavior).

However, the application of a customary rule is not exceeding llheosgained
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international legal order. The process a judge engages in wheg to identify
whether a proposed norm is a norm of customary international lavatherr
empirical ranging from actions of states to political stegets rather than purely
legal. How does Kelsen still maintain that the internationall legier is a self-

contained legal order?

The answer is that custom is a source of law because posiwstddes so.
Article 38 (1b) of the Statute of the International Court of JaqiicJ) states that
the ICJ shall apply custom in the cases it decides. Judgeseeimmgampirical
research trying to identify whether a proposed norm is a nornustbrmary
international law or not because positive law authorizes them tm.dm ghe
international legal order, it is codified law that makes custosource of law. In
the contemporary international legal order in particular, accordingrticle 38
(1) of the Statue of the International Court of Justice (ICJ)IGhleshall apply not
only international conventions (point a) but also international custom (pint
Therefore, when the ICJ applies international custom in order to aal@@dicase,
it is not using law as an empirical fact nor is it settisgl@ positive law in order
to apply rules from empirical sciences. It is referring to custom in aaeoedwith
Article 38 (1) of the Statute, which is codified law. The judgesnatdree to set
aside positive law and use any norms they like, e.g. ethical, social, onotires.
They are legally obligated to use only legal norms. Kelsenveslithat a judge

would be breaking the law if the judge set aside positive talvsalved a case by
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directly appealing to ethical norms without going through posiavé. Judges
are legally obligated to use only legal norms. However, when legahsnor
authorize them to refer to non-legal norms or engage in empiesaarch, they
are legally authorized and expected to do so, and this reasoningatoestail
that the legal order is not a self-contained order. By engagingmpirical
research, the judge of the ICJ is actually applying posiawe and in particular

the Article 38 (1) of the aforementioned statute.

Similarly, it can be argued that an ICJ judge can resort toestaditerns of
expectations through the same article. Article 38 (1) of thaué&taf the 1CJ,
which states what rules the ICJ shall apply, states, at poihatd'subject to the
provisions of Article 59, judicial decisions and the teachings ofrtbst highly
qualified publicists of the various nations, as subsidiary means for the
determination of rules of law’. Article 59 simply states thiie decision of the
Court has no binding force except between the parties and in resp#wt of
particular case.” From Article (1d) it becomes obvious that dpamt treaties,
custom and general principles of law (1 a-c), the ICJ can @fento teachings

of publicists. Admittedly, the wording of the clause gives thesechings a

° One could raise the question in what sense a jisdggally obligated to use only legal norms. |
can see many kinds of obligations, e.g. legal anchhobligations, but | cannot see more than one
sense of legal obligations, and | think Kelsen woagree with this. Legal obligation is an
obligation, or duty, imposed by law, i.e. posithagv. It is what positive law commands. Kelsen
makes it clear that the legal and moral ordersratependent and that the jurist applies legal
norms. See e.dkelsen, Hans. 195Principles of International Law. New York; Rinehart &
Company Inc. p. 431 ‘like law and morality, as tdifferent and mutually independent orders’,
‘Just as the jurist ignores morality, ...".
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secondary power compared to treaties and custom. Notably, the dktesetisat
the teachings are ‘subsidiary means for the determination ofuteg of law’.
Thus, the judge is to apply rules of law, not teachings. Teachiadgbeaway with
which the judge can identify these rules. Similarly, ICJ judgesuse the stable
patterns of expectations not as a source of international lawirél¢ies and
custom, but as a subsidiary means to determine what the lawhat té law is’
could mean, depending on the case, either what the meaning is oka cfaan
international treaty, or what the content is of an internationabost norm.
Thus, when judges are trying to determine what the law is, and déeect
relevant stable patterns of expectations, they can use A38dlgd) in order to be
justified in regarding these stable patterns of expectationgvagence of

international law that they can apply to the case.

In order for this argument to work, one would still have to subsumearttas
interpretation of Article 38 (1d). First of all, if the judge® @0 look for stable
patterns of expectations, one would inevitably have to ask whose axpesthe
judge is to refer to. The answer is the expectations of aatoosare politically
relevant, those who are in a position of relevant authority and cartethrea
coercion. In the example of the US Constitution, such authority, thoughpgerha
not the only relevant one, would be the Supreme Court of the US (altHmaygh t

cannot really ‘threaten coercion’ since they have no police power).
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The issue is now whether the people whose expectations the juddésahr
are the same people, that is, can be interpreted as beingaime people, that
Article 38 (1d) refers to. This clause refers to ‘qualified midtk’. It is not even
necessary to resort to a fancy teleological interpretatiomrder to regard
politically relevant people in authority that can threaten coeras being
‘qualified publicists’. A grammatical interpretation alone caeldithis result.
According to the Oxford dictionaty;, the word ‘publicist’ has three meanings.
From those three, the archaic meaning of the word is ‘a vort@ther person
skilled in international law’. Heads of states, delegationstates to other states
or international organizations, judges of supreme courts of the nategsll
orders, etc. are presumably skilled in international law. Toerethese ‘qualified
publicists’ can be the same people whose expectations the jualyish for in
order to determine what the law is. It is hereby suggestedhbatachings of
gualified publicists can be read as referring to, perhaps among thihgs,
expectations of politically relevant actors that are grounded ipeleef in
someone’s authority and the threat of coercion. In this discussiat,noivrefer
to what the ICJ has so far interpreted Article 38 1 (d) to melam.afgument is
that, perhaps among other things, the term ‘teachings of qualifiedcistdli
could also be interpreted as meaning stable patterns of expestatipolitically

relevant actors.

12 see Oxford University Press. Oxford Dictionaries
http://oxforddictionaries.com/definition/publicisf2publicist accessed at Mon Aprifh92012.
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Therefore, just like when applying customary international ladggs apply
Article 38 1 (b), though they engage in empirical research to fgentstomary
rules, similarly, in the cases when judges are to apply expetdor behavior of
relevant actors as evidence of law according to my proposal, jwdtespply

Article 38 1 (d), though they will be engaging in a more or lesearch of a

psychological reality.

It is important to note that the definition of international lamains a positive
law definition. Indeed, stable patterns of expectations reflectyahpkgical

reality and the judge may have to engage in a psychologiearoesin order to
identify them. However, when applying stable patterns of expecsatthe judge
technically applies Article 38, so it is through positive law, bg.applying

Article 38 which is positive law, that a judge can arrive at suwims. Therefore,
since the expectations of politically relevant actors arehezhdy applying
positive law, in particular Article 38 1 (d), formally the defioit of law remains

a positive law definition.

6.4. The fourth problem: no norm permitting external regime change

My proposal also addresses the fourth problem. My proposal is to clizmge
content of the international Grundnorm from ‘states behaving astistgmarily

behaved’ to world public order based on human dignity. As stated above; publi
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order means effective, peaceful and law-governed society. A walt @ based
on human dignity when it is egalitarian, democratic and guarardgegain
fundamental human rights. Two world wars and instances of genocide have
shown that a traditional international law that focuses only oresstahd
international organizations has failed to attain universal efesetss. The former
totalitarian regime of the Soviet Union created concerns regarteg
significance of fundamental individual rights in the international realrankjter
the fall of the Soviet Union, totalitarian regimes still €xesg. North Korea, but
there are also instances of genocide and gross violations of fantdrhnuman
rights. The importance of not only states and international orgemgebut also
individuals in the international legal order has been increasingdcades. This
means that there is an increasing expectation that individuadsnieesubjects of
certain rights granted directly from international law, withthe intervention of
national legal orders being required to grant these rightadieiduals. These
rights can function as a shield of protection of citizens ag#uest own states.
Individuals are not seen merely as subjects to their states.aCertain rights
granted to them by international law protect individuals from twim states and
restrict the actions that states can perform on their owzen&i Human dignity
can no longer be regarded as just another issue internationali¢ggavto address

but must be regarded as the very purpose of the international legal order.
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This claim is much easier to accept if one accepts thasseadist in order to
protect the individuals under their jurisdiction, in other words, praotgcti
individuals justifies existence of states. Traditionally, theohisal reason why
citizens in Europe would pay taxes to the state is becausestttat often
represented by the King, would provide protection to the people ofigdigtion.
The ‘agreement’ was that people pay taxes in order to recemtecpon.
Protection was usually thought of as repelling a foreign amom finvading.
Although this has also very often been the case, especially iralcantd west
Europe, it has become obvious that civilians are often in dangéneinyown
governments and not merely by foreign armies. If, from this hestiofact, one
accepts that what justifies the existence of states ishtagprotect their citizens,
then there is no justification for states when they deliberateiyn their citizens.
Of course by the terrharm here, | do not mean any kind of harm. States harm
their citizens in ways that are regarded as entirely psiiohes e.g. imprisonment
and other criminal punishment imposed by the justice system, obligattiary
service for some citizens (usually males) which obviouslyictstiheir freedom
during their service, taxation is an economic harm, etc. By theham | mean
impermissible gross violations of fundamental rights, mainly genoeick
torture. When governments, namely the organs of the executive furieiom;-
in the way harm was just defined- their citizens, then other state organsalégpec
the organs authorized to perform the judicial function, namely thetscoane

expected to be a safeguard against the impermissible use efadiodccause of
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harm to citizens by the governments. However, for several reasmsmss not
always the case. When these safeguards fail to restrict mgogets from
committing genocide and torture against their own citizens, on ex@se, if
these other state organs positively support these impermissibensa of
governments against their own citizens, then in the absence dtiactioning
safeguards, it is the entire state itself thaims — as previously defined- citizens.
In such cases, one cannot expect from a state to protectidem<iof that state
from the state itself, and since the international legal omslesuperior to the
national legal orders, it does not seem absurd to hold that interhd@enaught
to protect individuals of a state from the state itself. Alsahéf reason for the
existence of states is the existence of a legal ordeptbtdcts individuals, then
by protecting the individuals, international law upholds such d legker, and

thus the states.
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Chapter 7
OBJECTIONS

7.1. Vagueness of ‘human dignity’

A valid objection is that ‘human dignity’ is vague. This is a valiceobpn as it is

hard to imagine an absolute infallible authority on what is humamnitgli
However, this could be addressed by the New Haven School. What humay dignit
is and what specific actions and forms of behavior are in accordaiticeor
violate human dignity can change from time to time and this caouat for
change in custom, as noted above. Thus, what could be asked is whattosst

of the international community regard as the content of human dighityis

time. Supporters of the New Haven School maintain, reasonably so, that human
dignity consists of certain ‘bases’. These bases are minilengis of goods that

all people should have. If the international legal order guaratitaeall humans
have these minimum levels of some goods, then the international communit
successfully protects human dignity. One of these bases isimum level of
physical and psychic well-beiffg This base alone already makes the efficient
prevention and termination of genocide and torture purposes of interhdgvna
Therefore, if prevention and termination of genocide and torturéharpurpose

of international law, then external regime change is judtifie the regime in

power performs such atrocities. | am using the term ‘purpwmsés ordinary

 McDougal, Myres, Lasswell, Harold, Reisman, Midha®67. The world constitutive process
of authoritative decisionlournal of Legal Education 19 (253); pp. 403 — 437, p. 437.
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sense: the reason why international law is necessary, aparpfactical reasons,
is to prevent gross violations of fundamental rights and espedalfyrotect
individuals against genocide and torture; the international legat @deen as
aiming at establishing a world public order based on human dignity n&ive
regime that is to be established is one which effectivelyemts genocide and
torture. Such a regime could be recognized as a state by d¢neatmnal legal
order. Thus, in this reasoning, genocide and torture render thehstpetforms
them illegitimate, so the international legal order which, as supgrants states
and their legal orders legitimacy can intervene to restg@iinecy and world
public order based on human dignity, even if Chapter VIl of the Chaftdre

United Nations does not authorize intervention.

However, there is a contradiction that still needs to be resolvethéone hand,
human dignity is what at a specific time the internationalraadecide that it is
(relativism), whereas on the other there are certain basesr¢hedntent of world
public order based on human dignity. Indeed, the New Haven School regards
these bases to be fixed. Admittedly, the relativist position undesmthe
plausibility of the international Gurndnorm which does not change, but dieen t
commitments of this theory, the solution suggested for this contradiction would be
the following. The theory maintains the relativist position, i.€.n@entioned
above, human dignity is what at a specific time the internatiaatsadecide that

it is. Thus, the bases are nothing more than what human dignitghis &ime, or
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in other words, what the international legal order regards, atrties that human
dignity is. Although the view in this discussion uses the bases the New
Haven School, unlike the New Haven School, the view in this discusgjardee

these bases as not fixed.

7.2. Human dignity as the international Grundnorm

Some objections can arise from the human dignity — rather say pudslat order
based on human dignity — being the unchangeable Grundnorm. An objection
could be stipulated as follows: when the interpretation of a norm ebatige
norm changes as well. There is no such thing as a scienyifaigbctive legal
norm. Norms exist only in the minds of the persons bound by them or binding
with them. Therefore, when those persons change their interpretatios mdrm,
the norm itself changes, whatever semantic continuities are imvolVeerefore,
the argument that the world public order based on human dignity is the
international Grundnorm and it cannot change but its interpretatiooh@nge is

false.

One can only be very sympathetic to this objection. It is takegréorted that a
different interpretation of a legal norm changes the exacenbmf the norm.
Notably, the international Grundnorm is not a legal norm but a methfega,

thus not the same in nature. However, this alone does not address ttermbje

47



In the case of legal norms, there are many examples ofriegals that change
content because of different interpretations. In the context d#éegal order,

the cruel and unusual punishment could be used as an example. Though capi
punishment was not regarded as cruel or unusual punishment in olderttienes

are nowadays voices arguing for the opposite. Actions that nowadagstate
cruel and unusual punishment might not have been regarded as constituging
and unusual punishment two centuries ago. Therefore, the content cégdlis |
norm has changed. According to this objection, the change of conterd thee t
interpretation is all that matters, and the rest is just emptys. This view leaves

the semantics aside.

This objection is very well taken, but the semantics are not drsiegian the

view advanced in this discussion. In the cases of legal norms tharétédion of
which changes through time, there is continuity in the norm expressle the

exact stipulation of the norm, i.e. with the exact words. This confirmaih end

with the use of the opposite norm. This is how a norm could come to an end. Let’s
suppose the words with which a norm is stipulated is ‘A’. If a n@rrought
about which is stipulated as ‘non-A’, then this would be the end afdha ‘A’.

If the example is ‘cruel and unusual punishment shall not be infljctee this

norm could end with ‘cruel and unusual punishment shall be (/may bejadil
Presumably, different interpretations of ‘cruel and unusual punishnmetite

norm ‘cruel and unusual punishment shall not be inflicted’ will leadifferent
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results regarding whether certain punishments are cruel and unusuadnbubf
these interpretations will yield the result that ‘cruel and ualugunishment shall

be, or may be, inflicted’. In the case of the norm that * the international letgal or
should promote a world public order based on human dignity’, different
interpretations of ‘human dignity’ will lead to different resukgarding whether
certain actions are in accordance with ‘human dignity’, but noneheset
interpretations will yield the result that ‘the internatioledal order should not

promote a world public order based on human dignity’.

According to the view presented in this discussion, human dignity as/sl
been the international Grundnorm, and insofar as ancient internationalaa\a
defensible interpretation of it, it was valid. A typical premo$¢he argument that
the ancient world did not have a notion of human dignity is the existaeince
slavery. Although slavery is nowadays obviously against human dighgy, t
existence of slavery in the ancient world does not necessagiyn that ancient
legal orders did not have the concept of human dignity, because frmman
dignity point of view, enslaving the vanquished enemies is betten tha
slaughtering them and those were the only feasible choices.slimghg, some
evidence could be relevant here. | will leave aside rather ésblatices in the
ancient Greek world that argue against slavery, e.g. Antiphon — ‘Byenae all
equally possess with all respect the same origin, both GreekBaahdrians’ —

and the remarkable examples of consideration that slaves wereigiamcient
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Greek literature, e.g. in dialogues by Euripidesiglen. What is more important

is that ancient Greek city states had laws protecting slwen certain kinds of
mistreatment, which seems to present a human dignity, though etespr
differently than today and having a much narrower scope. IntergstiStgves in
Attica, though holding few personal legal rights, were in mpactected™ by
Athenian law and society. The legal system in Attica ingastid the death of
slaves, and attempted to protect them from injury and murder, eithbeia
master’s or another’s hands (Westermann 1955-pa7unfairly treated, a slave
could gain ‘right of sanctuary’ in a temple and he could appeal faautierities

to allow him to be resold to another master (Bury 1964)p¥ a slave was
living away from his master's house, and was wronged, his mestéal go to
court on his account® Personally, | believe that although they are overshadowed
by the existence of slavery itself, these few legal rigis slaves had in Attica

do demonstrate a notion of human dignity, even though this notion had obviously
a very narrow scope. This is because the interpretation of humaitydargely
varied from the one today. Another piece of evidence, this time outse&le t
Hellenic world, is the Cyrus the Great Cylinder which isgumably the first

charter of rights of nations in the woftd‘There were three main premises in the

2 The emphasis is mine.

13 Westermann, William L. 1955he Save Systems of Greek and Roman Antiquity, The
American Philosophical Society, Philadelphia.

14 Bury, J. B. et al. (editors) 196&he Cambridge Ancient History, vol. 5: ‘Athens 478-401 BC.’,
The Syndics of the Cambridge University Press, &mal

15 Cliff, Ursula. Dickson College 2009 ‘Slavery in@ent Greece'.
http://cliojournal.wikispaces.com/Slavery+in+Anciereece.

' Ghasemi, Shapour. ‘History of Iran: The Cyrus@reat Cylinder'. Iran Chamber Soceity.
http://www.iranchamber.com/history/cyrus/cyrus_c¢eaphp.

50



decrees of the Cyrus Cylinder: the political formulization ofatalinguistic, and
religious equality, slaves and all deported peoples were thdveed to return to

home; and all destroyed temples were to be restbfed.’

However, whether human dignity in the ancient world was a notion of such a
significance that can be argued as having been the metaxegaon which the
international legal order of the time was based is indeed a hogimityoversial
claim. Although the view advanced in this discussion sees human dignity as
always having been the international Gurndnorm, the view can stletended

even if one maintains that the ancients did not have a notion of human dignity.

It could be argued that the ancients did not have a notion of human gdaymity
that the notion of human dignity relevant to modern international lalwndt
come into existence until around the seventeenth century, around thersaras
the modern state, and it was only then that the Grundnorm becamentdteva
modern international law. This is an entirely defensible positiomotd. In the
ancient world, there was international law in a substantiakseng. laws of war
between nations and city-states of one nation. However, modern statéspdd

in the seventeenth century and international law in the moderndhstio’ sense
developed later than that. It was only after the seventeenth ceéhatrgnost of

the modern day body of international law was formed. Therefocanibe argued

" Kaveh FarrokhShadows in the Desert: Ancient Persia at War, History, Page 44, 2007 in
Ghasemi, Shapour. ‘History of Iran: The Cyrus threds Cylinder’. Iran Chamber Soceity.
http://www.iranchamber.com/history/cyrus/cyrus_c¢eaphp.

51



that though ‘substantial’ international law prior to seventeenth cemtasynon-
teleological, it was only after the seventeenth century tleaGtinindnorm became

relevant to modern international law.

7.3. Attack on the New Haven School

Another objection consists in an attack on the New Haven School. It beuld
argued that sometimes the New Haven School falls into a castioadi The
contradiction is between thexpectations based on authority, legitimacy and
coercion on the one hand, which are the definition of law accorditigetdlew
Haven School, and the conceptlud world public order on the other hand, which
is the teleology of this theory. This theory is teleologibalcause it sees
international law as having a telos, a purpose: the purpose of dstapksworld
public order based on human dignity. The world public order is the purpdse tha
international law serves. Sometimes, these two — namelgxtigetations on the
one hand and thevorld public order on the other hand- are at odds with each
other. Consider the following examples. Two centuries ago, there sksrery
laws in North America. These laws were positive law. Theyewaid down
according to the appropriate procedures, followed by the people anddappli
the courts. They were laws in every sense in which the temhifaused both in

a Legal Positivist context and in everyday language by ondirggople

(admittedly, natural law theorists like Thomas Aquinas would raeinthat
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though slavery laws were applied, they were not laws becauseéneymmoral
and unjust). They were laws just like any other law of that.téso, there was
the expectation that the courts would apply these laws. Everyonetekpbat
people brought to the US as slaves would be treated as slaves, uhdy, ufsa
slave escaped, he/she would be arrested, if caught, etc. Sincexpestations
were in place, then these laws were laws according to thetaefiof the New
Haven School. However, they cannot have been laws according to the New Haven
School, because they were contrary to human dignity. Thus, the definitiaw of
and the teleology of the New Haven School are at odds with eachanithéhe
New Haven School falls into a contradiction: slavery laws ans (definition
of law) and they were not laws (teleology). Another exangplibé Nazi regime.
The Nazi party was legally elected to power and the Naza kgainst the Jews,
homosexuals and gypsies were positive law, since they were laidadmerding
to the procedures described by law. In addition, it was expectedf duay of
these laws was violated, the courts would apply these laws. dherdiese laws
were laws according to the definition of the New Haven School. Hawéve
obvious that these laws were against a world public order based on human
dignity. Notably, the problem is not entirely a problem of the .plwstNorth
Korea, draconian criminal laws impose capital punishment and catidiscof
assets on anyone who listens to a foreign broadcast or wridesioreary’ letters.
It is expected that anyone who is arrested listening to forergadcasts or

writing ‘reactionary’ letters will be convicted by a court &dw and the

53



punishment provided by the law will be applied. Since these exmettatixist,
this is a valid law according to the definition of law of thewNHaven School,
whereas it is not law according to its ideology since these \@éolate human

dignity.

An attempt on behalf of the New Haven School to address this preweid be
to prioritize the teleology over the definition of law. In other wotte definition
of law of the New Haven School could be postulated as being the apestof
people in authority as stated above, with the addition of the depecddese
stating the ideology as a necessary requirement. Thus, the idefioft law
according to the New Haven School could be that law is the expeciit
politically relevant actors that are grounded in a beliebmeone’s authority and
the threat of coercion, unless these expectations are agawwtd public order
based on human dignity. Admittedly, this would complicate things ealue
judgment, namely whether a law is against a world public drdgeed on human
dignity, infiltrates the very definition of what is law. In priaet the judge could
address this problem with the following reasoning. The judge engages in
empirical-psychological reasoning and detects stable patéraspectations. If
these expectations can facilitate a world public order based onnhdiguaity,
then these expectations are interpreted as evidence offléaveol happens that
these expectations are clearly against a world public ordexdbas human

dignity, then these expectations will not play a primary roleeadence of
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international law and the other sources of international lavinlynaeaties and
custom will be taken into consideration. This is not to be seenf abe’
expectations are against world public order, thenbaglaw so we do not regard
these expectations as law at all'. This would be a naturaView in which the
definition of ‘bad law’ would be law contrary to world public order. Tiew
Haven School is not a Natural Law view. It is not the case dlaat in accordance
to world public order are ‘good’ laws and thus valid, whereas lawgargnto
world public order are ‘bad’ laws and thus invalid. The world public obdsed
on human dignity is not a criterion of validity of laws. The wapldblic order
based on human dignity is the purpose of law and thus the way withh whic
international law ought to be interpreted in order to achieveptmipose. The
point here is to look for evidence of law — treaties, custom, stmiterns of
expectations - with the goal of creating a world public order.ifiteepretation of
international law should be such that enables the international ledgd tr
achieve this goal, this purpose, this telos. To the extent thae qtabierns of
expectation can be interpreted as facilitating a world publia drased on human
dignity, to that extent these stable patterns of expectatiamseadence of

international law.

Although this is indeed a problem for the New Haven School, it may not
necessarily be a problem for the suggestions advanced in this diacuBsis

discussion is grounded on Kelsen’'s Legal Positivism. The definition of
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international law according to Kelsen’s Legal Positivism medifn the light of

the New Haven School as suggested in this discussion is thatimesal law is
international treaties, international custom and general prinayblisy, Article

38 of the Statute of the ICJ (1 a-c), and judicial decisions anditggcof the
most highly qualified publicists (1d), which includes stable patteohs
expectations, as subsidiary means for the determination of lam,(dgy Since
international treaties and international custom remain sourdateafational law

in this new definition, the judge could more safely justify expematithat are
obviously against world public order based on human dignity as violating

international treaties or custom.

7.4. Why can re-interpretation of a sub-Grundnorm not bring about astiome

regime change?

The view holds that in domestic legal orders, regime change aebeswplies
change of the sub-Grundnorm. On the contrary, in the case of theatrdaasl
legal order, regime change necessarily implies change aofitdnpretation of the
one and only Grundnorm. Why not say that the sub-Grundnorm of a domestic

legal order remains the same and the re-interpretation of it changes the?egim

This is a very sensible objection. Indeed, it could be argued thamnastic legal

order can perform a regime change by re-interpreting theGsuibdnorm.

56



However, according to the theory, it is recognition byitiernational legal order
which makes a domestic regime change valid. If a domestimeeghange is
valid even if it is not recognized by international law, as dgction implies,

then international law cannot be regarded as superior to national law.

Therefore, this objection necessarily leads to the well-known igbwehether
international law is superior to national law. | personally agrigle Kelsen that
international law is superior to national law. Supporters of the gmymof
international law over national law can thus accept the view sfdisicussion
whereas supporters of the view that national law is superiordmattonal law
will agree with the objection. Although whether international laveuperior to
national law is not exactly the point of this discussion, | willspreé two
arguments of Kelsen regarding the supremacy of international lawnational
law. Regardless, | understand that if one does not accept the supremac
international law over national law, he/she cannot accept Kelsbatyt on
international law, neither this modified theory of Kelsen as predeit this

discussion.

The first argument is a reply to the argument often presentewibgs arguing
for supremacy of national law over international law. Their aepums as
follows. If international law is superior to national law and inteamal law

creates states, then how can international law have come dbsixie states
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created international law? International law is mainly taofeules that regulate
relationships between states and international organizations.fdieerstates
created international law and national law is superior to intematiaw. This is
what Kelsen calls the historic and the logico-juristic Vewhich he rejects. This
view starts from the premise that the custom by which intemmaitiaw is created
consists in acts of states. Thus, there must have been statestbere could be
any international law. But how can national law derive its validitom

international law if the rise of the latter presupposes the existence ofriex 7o

The fact that customary international law exists does not redgsmply that
the existence of states preceded the existence of interddamnat would be
quite possible that primitive social groups developed into statestamaalisly
with the development of international law. The fact that tribaligvat least, not
a later product of intertribal law allows such a conjecture. &wn if the
existence of states really preceded the existence of interablaw, the historical
relation between national and international legal orders does nougeetiie
logical relation which, it is maintained, exists between theisoas of validity.
As long as there was no international law, the reason of thetyadidhational
law was not determined by international law. If international dles not exist,
or is not presupposed to exist as a legal order obligating and authotine

states, the principle of effectiveness is not a norm of positiweblat only a

18 Kelsen, Hans. 195Principles of International Law. New York; Rinehart & Company Inc. p.
418.
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hypothesis of juristic thinking. When, however, an international lanearofhat
is to say, when legal norms created by the cooperation of tworer states came
into existence — and the principle of effectiveness became aheaeof, the
national legal orders were brought into a relationship to internatesnah which

international law is superior to national legal orders.

Secondly, supporters of the primacy of national law over internatiawahold

the well-known statement that international law is valid foragesonly if it is
‘recognized’ by the stat® Although this rule certainly sounds more democratic
as it gives states the ability to choose what rules they toawbey, it sadly does
not explain reality. As Kelsen replies, this rule is not a rofepositive
international law. Positive international law does not make iiglitsafor a state
dependent upon recognition by this state. When a new state comesigtémce,
this state, according to international law, immediately recealesbligations
imposed and all rights conferred upon a state by this legal, andependently of
whether or not the state recognizes international law. Acogrii international
law itself, it is not necessary to prove that a state has mmuséo a norm of
general international law in order to be able to assert thatspecific case, in a
concrete case, this state has violated an obligation, or anotleehasainfringed
upon the former’s right, stipulated by the norm in question. A norm of

international law which makes its own validity for the state dep#ndgon its

9 Kelsen, Hans. 195Principles of International Law. New York; Rinehart & Company Inc. p.
433.
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recognition by the state is logically impossible becausevéheity of such a
norm presupposes a validity of the international law independent of its
recognition. Thus, an international legal norm A which is valid faagesX only
if A is recognized by X is logically impossible because tfadidity of A
presupposes a validity of international law independent of its recagnior A

to exist, there must already be international law that created it.

In any case, it is clear that the validity of the theorythis discussion is

contingent upon the primacy of international law over national law.

7.5. Is this ‘theory’ a modification of Kelsen's Legal Positivison,a different

theory?

The view advanced in this discussion makes two radical departaneKi&lsen’s
Legal Positivism, with the two suggestions discussed above. Thisallguvitises
two similar questions. Firstly, is this view really just a nficdtion of Kelsen’s
Legal Positivism, or are the departures from Kelsen's viewadaal that this
view is really a totally different positivist view? Secondly,this view really a

Legal Positivist view at all?

| will firstly address the second question. Although the view advantetis

discussion is characterized by two important departures fromeiksld egal
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Positivism, it is still a Legal Positivist view, because iaimtains the main
proposition of Legal Positivism. There are several theoriesvef \hich may
agree on certain points but also disagree in many others, but thail hegal

Positivist views. What makes these theories Legal Positivextries, and not
Natural Law theories of law for example, is the fact thay thecept the main

proposition of Legal Positivism.

The main proposition of Legal Positivism is stated by John Gardnemy legal
system, whether a given norm is legally valid, and hence whitleems part of
the law of that system, depends on its sources, not its mehiése its merits, in
the relevant sense, include the merits of its souf@e3his proposition must not
be confused with Kelsen’s Legal Positivism which is a completery of law.
The main proposition of Legal Positivism has barely any content tandly
makes a rather mild claim. This is merely a proposition aboutdhditions of
validity of certain norm@. Thus, it answers not thege ferenda question, i.e.
how law should be, but on the contrary it merely answers tege lata question,
i.e. what the law actuallys. If one wants to know what the law in a specific legal

order is, the answer would be that law is the norms that are legally valid.

2 Gardner, John. 2011. Legal Positivism: 51/2 my#ngerican Journal of Jurisprudence 46; pp.
199-227 Content downloaded/printed from HeinOn(imep://heinonline.ory Sat Feb 11 16:44:05
2012 at 201.

! Ibid at 202.
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The main proposition of Legal Positivism states the criteriomegdllvalidity but
it does not make any further claims besides that. The hearigaf Pesitivism is
that the legal validity of a norm depends on its sources and does not aepis
merits, e.g. whether it is just or unjust, a good policy or bad pdhoyrces are
not determined by this main proposition of Legal Positivism. Thus, aogptdi
positivism, there can be valid law in a dictatorship in which theatictis the
only one authorized to lay down law, because the legal validitynofra depends
on its sources, and the source here is the dictator's command. AlSohmas
Gardner explains, the main proposition of Legal Positivism does nok esrtiain
commitments that many people think it does. It does not entaijutiges are
under the professional obligation not to refuse to decide any cdss traught
before them and that lies within their jurisdiction; and it doesembail that
judges are under the professional obligation to decide cases ordppbying
valid legal norms to theff This is not to say that according to Gardner judges
are under no professional obligation to decide cases only by appbjiidgegal
norms. This is to say that the professional obligation judges haveittedmses
only by applying valid legal rules to them, assuming this i;sal legal orders,
is a characteristic of contemporary legal orders but not a segesntailment of

the main proposition of Legal Positivism.

What makes a view a Legal Positivist view is the acceptaricthe main

proposition of Legal Positivism. Both Kelsen’s theory and the viewrambdain

22 bid at 211.
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this discussion accept the main proposition of Legal Positivisstassd by John
Gardner, so they both fall under the umbrella of Legal Positivisme. viéw
advanced in this discussion is a modification of Kelsen’s theory adbfits the
hierarchy of law of Kelsen’s theory as the criterion of validiwthether a given
norm is legally valid depends on its sources, not its meritdhendource is that
the rule in question is in accordance with higher legal norms antewslaid
down by the proper procedures. Thus, generally speaking, rulesaifgess are
superior to other international customary rules, international casyorales are
superior to clauses of international treaties, etc. Furtherrnneecould still ask
how the validity of a sub-Grundorm is explained in terms of itscesurrather
than its merits. The answer is that the validity of a sub-Grundm® explained,
just like in Kelsen’s theory, in terms of its sources: the Guimadnorm and its
national legal order is valid because it is recognized ad Wglithe source of
recognition of the national legal orders, namely the internatiegal order. The
sub-Grundnorm is valid because it is in accordance with the higledrierms,
namely the international legal order. The recognition of thieGrundnorm on
behalf of the international legal order takes place accordirgetprocess that has
been laid down by international law. This process is the principffedtiveness.
According to the principle of effectiveness, if a national lewaler is, by and
large, effective, then it is valid according to international [&ffective’ is not a
value judgment; it is not a ‘merit’ of a rule or of an order. im¢ional legal order

recognizes a sub-Grundnorm as valid not based on its merits, elgassat on
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whether it is good or bad, moral or immoral, democratic or non-dendoat
based on the principle of effectiveness, which is not a value judgm@uod and
bad, moral and immoral etc. are. The view advanced here maikteissn’s
monism and primacy of international law over national law, sorternational
legal order that recognizes the sub-Grundnorm is superior to theranbds®rm.
This is in accordance with Kelsen’s hierarchy of law: natidaa derives its
validity from international law. Indeed, it seems that primacintdrnational law
over national law is interconnected with hierarchy of law. Tésue of the
superiority of international law over national law and the taat both Kelsen’s
theory and the theory advanced in this discussion are contingent onragtiept
primacy of international law over national law have been addressdtie
previous objection. It is expected that supporters of the idea thahalakaw is
superior to international law will obviously reject both Kelsen'sotlieand the
theory advanced in this discussion. | have now explained that botlenkels
theory and the view advanced in this discussion accept the main pmpasit
Legal Positivism and therefore both theories fall under the uraboéliLegal
Positivist views. This answers the second question, i.e. whethewvi¢he

advanced in this discussion is a Legal Positivist view.

However, the first question still remains unanswered, since ioegal Positivist
views, although they all accept the main proposition sated aboveadidhlly

disagree with each other, and the one cannot be called a modifichti@other.
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For example, HLA Hart's theory of law is a Legal Posititistory, but it differs
from Kelsen’s theory in many important points. (Hart maintainsitharnational
law is ‘law’ but not a ‘legal system’. He arrives at this conclusion on the baa
comparison of the international legal order with the municipal eggtem. Thus,
by following Hart’'s theory of law, one cannot talk about a posttitheory of
international law that can account for regime change). In any case, Kalsten
only provides a complete theory of legitimacy, explains how law tggerhow it
changes and develops and how it is enforced, but also his thedrg madst
influential and the most developed theory of Legal Positivism innieenational

realm.

I will now address the first question, i.e. whether this vieweilly just a
modification of Kelsen’s Legal Positivism, or if the departufi@sn Kelsen’s
view are so radical that this view is really a totally eliént Legal Positivist view.
This view is not a totally different Legal Positivist view. ik indeed a
modification of Kelsen’s Legal Positivism because the most impbdomponent

of Kelsen’s Legal Positivism remains a necessary componefiisotiew: the
Grundnorm. Important changes have been made here. At the very beghning
this discussion, | stated that according to Kelsen, since reghiargge means the
substitution of one legal order by another, in the case of regmaerge, the
Grundnorm of the previous legal order somehow disappears and redpebve

Grundnorm of the new legal order appears. In the view advanced in this
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discussion, this happens with the sub-Grundnorms but not with the interhationa
Grundnorm which always remains the same, ‘idle’, and in the cashiol only
the interpretation changes. This is a significant difference tHautview is still
based on the Grundnorm and thus it is still based on Kelsen’s theoryiwis

a modification of Kelsen’s theory of international law.

7.6. International regime change or international regime modification?

The view advanced in this discussion is based on Kelsen’s theoordang to

which the constitution is the highest law and the foundation of a ledat and

the constitution is based on the Grundnorm. When it comes to domestic lega
orders, change of the sub-Grundnorm and of the constitution means regime
change. On the contrary, change of the interpretation of the constitution, means no
regime change. That could be characterized as regime madiicétowever,
according to the view advanced in this discussion, when it comes to the
international legal order, the Grundnorm does not change and international regime
change does not consist of change of the Grundnorm but it consistanofecof

the interpretation of the Grundnorm. Why is this change of interpyetatn
international regime change and not an international regime mdidificgaA
relevant question that needs to be addressed simultaneouslyaaweng: what

set of facts constitute regime change?
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In order to reply to this objection, it is necessary to drame lietween regime
change and regime modification. As stated at the beginning, @ezthange is the
substitution of one legal order by another. A legal order is basedts
constitution. Thus the substitution of a constitution of a legal ordéramother
constitution is a substitution of a legal order by another, whicanmeegime
change. As explained above, according to Kelsen and according toetle vi
advanced in this discussion, in domestic legal orders, this would entail
substitution of one sub-Grundnorm by another. On the contrary, a change of
interpretation of the constitution of a domestic legal order doesmotira to
regime change. Borrowing the terminology of the objection, that dwmeilcalled
regime modification. Therefore, to put it simply, in domestgaleorders, change
of constitution means regime change whereas change of the eta¢igor of the
constitution means regime modification. The same happens in the fiteaha
legal order. A change of the constitution of the international legkdr amounts
to regime change, whereas change of the interpretation of thditwimos
amounts to international regime modification. At the current sifaiteternational
law, | take the constitution of the international legal order tothkeUN Charter.
Therefore, a substitution of the UN Charter by another ‘constitutnf the
international legal order would be a regime change, whereas aecharnbe
interpretation of the UN Charter would be an international regmuodification.
Indeed, there are differences between the international leger @nd the

domestic legal orders when it comes to regime change. In dortegsicorders,
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change of constitution would necessarily entail change of the suid@orm. On
the contrary, in the international legal order, change of the UN Chaitie
another constitution of the international legal order would not bring about a
change of the Grundnorm of the international legal order. Also, imldh@estic
legal orders, the sub-Grundnorm is not subject to different intenpretaionly
the constitutions can be interpreted in different ways. On the cpnirathe
international legal order, not only the constitution, but also the Grundeemrbe
subject to different interpretations, and, as stated above, it ichhege in

interpretation of the international Grundnorm that accounts for regime change.

7.7 Is reliance on Atrticle 38 (1) of the ICJ Statute necessary?

If Article 38 (1) of the Statute is used in the discussion satebrder to bring in
the New Haven School’s psychological sources, namely the gpaltierns of
expectations, then the use of the Article 38 (1) is unnecessaaydsewhether
state political and legal elites rely on these psychologimatces in their own
decision making should be the way to introduce the psychological solirbgs.
definition, legal elites do rely on these sources, there is notoemdjue further

and the use of Article 38 (1) is unnecessary to say the least.

The response has to do with the nature of the theory. | will nottotgdegal

elites, as a matter of fact (not as a matter of law), relying on psgibal sources
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in their decision making. If this factual, ontological premiseswot accepted by
the view advanced in this discussion, the view would not use theseojmsyichl
sources as one of the two suggestions with which Kelsen's viewre&byhe
modified. The view advanced in this discussion accepts that letgd edly on
these psychological sources as a matter of fact, not asex widtaw. This means
that this view accepts that legal elites in reality migitdeed rely on stable
patterns of expectations in their decision making, but they cannothese
psychological sources as justifications in their decisions. Inddsisions are
currently mostly justified on legal clauses, custom, previous idasisand legal
principles, not on stable patterns of expectations. How could it beae that
judges can use these psychological sources as justificatiohgirndecisions?
Legal Realism, i.e. the school of thought that sees law as behiawenational
relations approaches to law or policy oriented perspective omati@nal law as
the New Haven School could use these psychological sources as solaee of
because of the mere fact that these psychological sourcextaadly used by
legal elites. However, this is not the case with Legal Rasit based on Kelsen.
Only if these psychological sources are regarded as a source itbfeptasn,
alongside with treaties, custom and principles of law, can tlyal LRRositivist
view advanced in this discussion treat these psychological soureesoasce of
law. As it has already been discussed, the view advanced idisoussion is, just
like Kelsen's view, a Legal Positivist view, not a view grounded onNbe

Haven School or Legal Realism.
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The objection could continue by placing a different argument withpostive
law perspective. First, judges are not the only (or even prinaajjoritative
makers and interpreters of international law. States thenssateethe primary
makers and interpreters. Other actors, too, such as internatioaaizatgons and
treaty bodies (such as the UN Human Rights Committee or Nottdmtis
Fisheries Organization), can make and interpret international $®eond, judges
are not bound by Article 38(1) of the ICJ Statute unless they hapshan the
ICJ. The ICJ is only one of dozens of international, regional, andnati
tribunals that is an authoritative interpreter of international, land its
jurisprudence is a small fraction of all those judicial decisiomkird, the ICJ
itself regularly resorts to sources not listed in Article(88)., resolutions of the
UN General Assembly). Therefore, Article 38 is not readlievant here even

from a positive law perspective.

There is no doubt that these observations are entirely true. Adiyjtthis view
relies on approaching some major key components of the internatideaath

a slightly different view than they have in real, in the curmeternational realm.
For example, the view advanced in this discussion sees the UNeCimate or
less as the constitution of the international legal order. Thizove this view
suggests that we see the UN Charter. However, this is natyekaw the entire

international community always sees the UN Charter, espeeudén political
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interests come into play, which is often the case. Similadganding the
objection at issue, this view sees the Article 38 (1) of th&utetaas having a
somewhat greater role in the international legal order than wiestlly does. The
view advanced in this discussion sees this Article as an expregshe sources
of international law that not only the ICJ but also other interndtiobanals use
in their decision making. According to Kelsen, the two sources efnational
law are treaties and custom. If it is asked how positive leaws that these are
indeed the two main sources of international law, the answer advéycthis
discussion is that positive international law states so inlAr88 of the Statute.
Similarly, alongside with treaties, custom and general e of law, this view,
being a Legal Positivist view, needs to include the psychologicate®un a
positive legal clause in order to be able to present itsmiace of law in Legal

Positivism.

7.8. Principle of effectiveness and hierarchy of law

What if a judicial decision conflicts with the statute the sieci supposedly
enforces, and the decision is implemented by the parties? Oerachical
positive law theory, the decision is illegal. The view advancdtisdiscussion,
based on Kelsen's positions, holds that that a judge would be breakiag the
departing from a higher norm of positive law. However, on a prinayble

effectiveness, the decision embodies the law. Since it cannot be theh it

71



seems that the principle of effectiveness and hierarchy of damnot be

reconciled.

This objection seems very sensible and coherent, but it rests @mt@noeption

of the principle of effectiveness. The issue here is not ‘a’ cypi@ of
effectiveness but ‘the’ principle of effectiveness. This igriaciple of positive
international law which has a specific meaning and this is haawi$ed both by
Kelsen and the view advanced in this discussion. Thus, the principle of
effectiveness is a principle of positive international law iagides not aim to see

if a specific law or a specific decision is valid, but onlhi national legal order

in its entirety is valid, according to the international legal order. Also, Kelsen doe
not hold that a legal order is valid if every single law andia@ry single decision

is always valid or in accordance to a higher norm etc. On theacpnhe states
that according to the principle of effectiveness, the legal order need not le&/entir
effective, but 'by and large effective'. The key point thoudhasthe principle of
effectiveness refers to a legal order in its entirety, ac specific decision or

law.

However, the objector could insist by arguing the following. Kelgaecifically
states that a judicial decision or ‘lower’ law contra legemmanetheless be valid
law. For example, Kelsen states that: ‘Those who accept thathesis of the

primacy of international law, however, are just as mistaken wiey rhaintain
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that international law overrides national law, that a norm obnatilaw is null if
it is not in conformity with international law. This would be theecasly if there
existed a positive norm providing a means of annulling a norm of nalemal
because of its nonconformity with international law. General intemeltlaw, at
any rate, does not contain any such ndrimHis demand for a ‘means of
annulling’ a lower law indicates that he believes, absent an enfiert
mechanism, that higher laws necessarily allow themselveg tovérridden by
lower laws. If the hierarchy of norms breaks down when a lowan is more
‘effective’ (enforceable) than a higher norm, what we have ixparession of the

principle of effectiveness.

Again, a lower norm becoming enforceable is not an application of theipe
of effectiveness, which refers, as stated above, to the internakewadl order
granting validity to a national legal order which by and largectiffe. However,
even leaving the principle of effectiveness per se aside, thdiohjdoes seem to
demonstrate a problem: how can the international legal systeragbeded as
hierarchical when a lower norm can violate a higher norm andbstilome

enforceable?

This could, however, be answered, though the answer is more likelyidfy sa

merely legal positivists. In this case, lower norm violatechigbeer norm and the

% Kelsen, Hans. 1952. Principles of InternationalLAlew York; Rinehart & Company Inc. p.
446.
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lower norm was implemented by the parties. The latter oughttondiave
happened. Indeed positive international law often lacks the meansubsaich a
decision and states themselves are expected to do so. If thehedusstied the
decision is a court of the domestic legal order, then the réspestate in
violation of international law. As Kelsen states ‘lllegalbdy a norm means
possibility of abrogating the norm or inflicting a sanction upon the raeaating
organ. The framing of a norm violating a higher norm may be a delwhich
the legal order attaches a sanction. ... The delict is not in castteedio law; it
is not a negation of law; it is a condition determined by hus, in such a
case, the state, through its judiciary, is in violation of intewnat law, even

though the parties implemented the decision.

However, what if the court is an international tribunal? In suchase,can
international court issues a decision, which violates a highenattenal legal
norm. The answer here could be something similar to the one inoaaldggal
order. If a court decides a case in a way which is againghathnorm, let us say
the constitution, and the decision is implemented by the parties, enavould
seriously argue that the lower norm of the courts is higher Heaoanstitution. It
is generally accepted that the constitution is the highesbfaavnational legal
order. The hierarchy of law remains intact, even though the loaen which

was implemented violated the higher norm. A decision is ‘unconstitlitiona

%4 Kelsen, Hans. 1952. Principles of InternationalLAlew York; Rinehart & Company Inc. p.
423.
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means nothing more than that if a competent court decides thatdiseulas
unconstitutional, the competent court can annul the decision, even ifsit wa
implemented by the parties. (Of course in such cases theoketgal protects the
parties who relied on the decision, but that is an entirely separate issujlgim
in international law, in the rare exception where an international tribuoialedea
case in clear violation with the statute the decision supposedlycesfdhen if a
competent international court decides that the aforementionedotiegias in
violation of the relevant statute, the competent court can anndettision. Just
like in national legal orders, unconstitutional laws and decisionyvali@ and
enforceable until (and if) a competent court decides that the ladeasion in
guestion is unconstitutional, in the international legal order, a dacisi an
international tribunal is valid and enforceable, until (and if) a coempecourt
decides that the decision is in violation with the statute. Jusinikational legal
orders hierarchy of law is not overridden by the fact that sscnally
unconstitutional laws and decisions are valid, the same is so inténeational
legal order. Notably, the quote advanced by the objection regardingatidveral
law not having means to annul a decision, refers to positive interndaanaot
having the means to annul a decision of a national court - althowghational
law can sanction states for violating international law - nanternational law

being unable to annul a decision of an international court.
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Chapter 8

CONCLUSION

This discussion addressed four problems with Kelsen’s account oreregange

and advanced two solutions in the light of the New Haven School, tt try
address these problems. This is obviously neither a new theorwofda a
complete theory of regime change. This is merely an attémpidvance the
discussion regarding Kelsen’'s Legal Positivism account on reginaage
forward. | hope it has been made clear that Kelsen’s account ¢lslerps and

thus his theory needs to be somehow modified in order to account foreregim
change. This discussion has provided some suggestions on which concrete

solutions can be built upon.

This is in line with the general concern that the internationahoamity has been
trying to address over the last decades, namely ensuring ti@taharders do
not grossly violate fundamental rights of their citizens. Tradéily, actors of
international law were only states and international organizsitnot individuals.
Domestic issues of a state were not a concern of internatamalThis led to

inability of international law to act when states were supprgstieir own
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citizens. The so called principle of humanitarian intervention, a @asial
customary rule of international law, has a limited scope: inpsra state to
violate the state sovereignty of another state, if the lathéz & suppressing the
citizens of the former state that happen to be in the lattr. FEven if there is
such an international customary norm, it does not permit the inteweoit a
state to protect citizens of the target state. Therefaternational law at its
current state does not have the tools to efficiently protézens from their own
states. External regime changes to protect citizens fromdhairstates, even if
when they are regarded as moral, are also seen as illelgastafrom those who

want to be consistent with positive international law.

A reformed conception of international law can perhaps help tleenational
community to justify intervention and regime change in order to pratezéns
from their own states. Individuals have gained much ground in the atiaral
realm and international law now starts to consider individualsubfgeds of
international law to a certain extent. Regime change, intemakternal, must
establish a legal order which protects citizens at least fymoes violations of
certain fundamental rights. This discussion has tried to makelhmntribution

towards that direction.
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