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REFER IN REPLY TO THE FOLLOWING:

sgoe7.zs 2 DEPARTMENT OF THE INTERIOR
OFFICE OF INDIAN AFFAIRS

WASHINGTON

My dear Mr., Hayden:

Further reference is made to yowr letter of
May 12, 1933, relative to the right of the State of Arizona to
construct & dam site in the Colorado River,

Exocutive Order of Jamuary 8, 1900, quoted in
the reply of May 21, 1923, thersto, states that the boundary line
of the rueservation runs "thence west to the Colerado River; thence
un that stream, ete." Section 2065 of the Civil Code of Arizona,
1913, defines the words "up® and "down® a cresk or river to mean
the middle of the main channel thereef. Therefore the boundary
of the Navajo Reservation extends to the middle of the Colorade
River. The land on the east and acuth of the Colorado River to
and up the stream was legally withdrawn for the use of the Navajo
Indians and is under the exclusive control of the United Stutes
for their benefit. Sweh being the case, the State of Arizona
cannot cxtend the doctrine of eminent dumin over any part there-
ef, and cannot appropriaste any of the land for any purpose without
the consent of the United Btates.

Indian Reservat ions have heen created by Treaties,
Acts of Congress, Executive Orders, and Departmental withdrswals.
There are numcrous reports of cases where the question has been
considersd by the courts as to the right of the President to re- ;
serve public lands for differsnt purposes, including Indian Reserva-
tions. In United States v. Payne (8 Fed. Rep., 883), it was held
that "The president of the United States can, by proclamation or
executive order,ressrve a part of the public domain for a specific
lawful purpose®. Alse, "Congress can, by law, reserve a part of
the public demain for such purpose. In Grisar v. McDowell (6 Wallace,
363), it is stated: "From an early peried in the history of the CGove
arnment it has been the practics of the President to order, from time
to time, as the exigencies of the public service required, parcels
of land belonging to the United States to be reserved from sale and
set apart for public uses.



“The suthority of the President in this respect is
recognised in numerous Acts of Congress. Thus, in the Preesption
Act of May 26, 1830 (4 Btat. L., 421), it is provided that the right
of presmption contemplated by the Act shull not Sextend to any land
which is reserved from s.le by Act of Congress, or by order of the
President, or which may have been appropristed for any purpose whabe
ever?, Again, inthe Preasption Act of September 4, 1841, *Land
included in any Reservation Wy any Treaty, lww, or proclamstion of the
Pregident of the United States, or reserved for salines or for other
purposes', are exempted from entry umder the Act. So by the Act of
March 3, 1883, providing for the survey of therpublic lanis in Calie
fornis, and extending the pree:ption system to them it is declared
that all public lands in that State shall be subject to precupt ion,
and offered at public sale, with certain specific exceptions, and
among others 'of lands appropristed under awthority of this Act, or
Eeserved by compebent gubhoxity’. The provisions under the Acts of
1830 and 1841 show very clearly that by ‘cowpetast authority' is mesnt
the authority of the President and of ficers acting under his direction®,
As to the right of the State to unreserved public lands as against the
United States, see Wilcox v. McConnel (13 Peters, 498),

This part of the reservstion was created in 1800, or
prior tothe enabling Act admitting Arisona as a SBtate. The right
of the President to create a reservation being clearly established,
you are further referred to Subsection 2, Section 20, of the Act
of Congresz of Juns 30, 1910 (36 Stat, L., 557-580), being the Arizona
goabling Agt, which reads in part as follows: " That the people inme
habit ing said propossd State do agree and declure that they forever
disclaim all right and title to the wuppropristed and ungranted pube
lic lands ying «ithin said boundaries owned or held by any Indian or
Indian tribes, the right or title %o which shall have been acquired
through or from the United States or any prior soverczignty, and that
until the title of such Indian or Indiam tribes shall have been ax=
t inguished the same shall be and remain sulject to the disposition
and under the absolute jurisdiction and catrol of the Congres: of
the United States; ¢ ® * W, :

A copy of this letter is being inclosed for youwr

eom}e_niem..' -
Cordially yours, ...
: (Signed) Chas. B. Bar
; Caanissioner.

Hon. Carl Hayden,
Phoenix, Arizcona.
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